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TITLE 61 R .
WEST VIRGINIA LEGISLATIVE RULE ' : = ~ - 0w

WEST VIRGINIA DEPARTMENT OF AGRICULTURE  « &7
SERIES XIID

Title: Aerial Application of Herbicides to Utility Rights-of-Way

§61-12D-1. General

1.1 Scope - This legislative rule establishes the minimum
standards governing the aerial application of herbicides to utility
rights-of-way. ' '

1.2 Autheority - W. Va. Code 15-16A-4
1.3 Filing Date -
1.4 Effective Date -

1.5 Repeal of Former Rule - This legislative rule repeals and
replaces West Virginia Department of Agriculture Administrative
Regulations Series XIID effective September 1, 1981.

§61-12D-2. Definitions

2.1 "Utility rights-of-way" means those rights-of-ways
maintained by persons providing public service to the citizens of
the state and may include but is not limited to electric companies,
gas companies, communication companies and railroads.

$61-12D~3. Prior Notification

3.1 Persons intending to aerially apply herbicides on utility
rights-of-way, except on rights-of-way specifically excepted by
laws held by the Attorney General of West Virginia to be
preemptory, shall notify to the following persons, in writing at
least 60 days and no more that 120 days prior to the anticipated
beginning of the aerial spray program: the commissioner of the
West Virginia Department of Agriculture, all news media within the
counties where the aerial herbicide application program is to be
conducted, all persons in the spray area on the hypersensitivity
registry maintained by the West Virginia Department of Agriculture;
and all property owners, tenants or other persons in control of
land adjacent to the rights-of-way, who have made a written reguest
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to the utility for special advance notification. A written request
for special advance notification shall include the name, malling
address, property location and telephone number, if any, of the
person making the request.

3.1.a The notice shall include, but is not limited to:

3.1.a.A. a description of the area(s) to be aerial
spravyed;

3.1.a.B. a toll-free telephone number and an
address of a utility cffice to which people can call or write to
alert the utility to sensitive areas - including, but not limited
to springs, wells, streams, lakes, ponds, orchards, crop areas,
gardens, vastures, meadows, vyear around dwellings, public
recreation areas, and Christmas tree plantations. A caller should,
whenever possible, reference the location they are calling about to
pocle or tower numbers on the rights-of-way;

3.1.a.C. information describking how a land owner or.
tenant can enter into a rights-of-way maintenance agreement with
the utility;

3.1.a.D. the location of a county or area office of
the utility where individuals can inspect maps showing the location
of rights~of-way that are to be sprayed;

3.1.2.E. the herbicides to be used in the preoject;
and

3.1.a.F. the procedures to be followed in lodging
a complaint with either the utility or with the West Virginia
Department of Agriculture. '

3.1.b. The utlility shall, on a weekly basis, provide the
contemplated aerial spray program for the following week to the
corimissioner of the West Virglnia Department of Agriculture and to
a radio or TV station serving each county in which the aerial
application of herbicides is planned. The utility shall make the
initial notice each vyvear on each of two weeks immediately
proceeding the proposed beginning of the aerial herbicide spray
program.

§61-12D-4 Procedural Prohibitions and Restrictions

4,1 The aerial application of herbig¢ides ls prohibited when:

4.1.a. the wind velocity in the local area exceeds five
{5) miles per hour;

4.1.b. the spray may come into contact with fog banks;
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4.1l.c. there are periods of temperature inversion and
air stagnation;

4.1.d. the air temperature exceeds 50 degrees Fahrenheit
- except that the application of herbicides containing low-volative
amines and chemicals whose volatility is known to not be a problem
will not be prohibited at temperatures above 90 degrees Fahrenhelit;

4.1l.e. it is raining or reasonably apparent that it will
rain within two hours; or

4.1.f., the distance between the transmission line(s) at
maximum design sag and the ground is greater than 100 feet.

4.2 Before herbicides are applied, the applicator shall fly
a reconnaissance flight over the area to be sprayed and shall not
apply herbicides if humans or domestic¢ animals are visibkble in areas
subject to the intended application of herbicides.

4,3 The applicater for the utility shall not apply herbicides
to any body of water durlng aerial spraying of rights-of-way to
control woody vegetation.

$61-12D-5. Minimum Spray Distances

5.1 The applicator for the utility shall not apply herbicides
within the distance specified in the tables contained in this
section of the rule. The following minimum spray distances shall
be adhered to unless greater distances are specified on the label
of the pesticide.

5.1.a. Formulations Containing Piclcoram or Dicamba
herbicides:

AREA

Ponds 100 feet
Year Around Flowing Water

(including wells, springs,

and cother water areas used

for domestic purposes) 200 feet
Cultivated Land, Except Tobacco fields 100 feet
Tobacco fields 500 feet
Christmas Tree Plantations 100 feet
Pasture Lands 100 feet
Public Recreation Areas 100 feet
Residential Structures (used

as year-around homes) 150 feet

Barns and Other Outbuildings
Where People or Livestock ,
Might Ordinarily Be Expected 150 feet
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County, State, and Federal,
Graveled or Paved Road
Crossovers and Lines
paralleling such Roads 50 feet

5.1.b. Other Herbicide Formulations Not Listed in sub
division 5.1.a. of this rule.

AREA

Ponds 100 feet
Year Around Flowing Water _

(including wells, springs,

and cother water areas used

for domestic purposes) 200 feet
Cultivated Land, except Tobacco fields 100 feet
Tobacco fields 200 feet
Pasture Lands 100 feet
Christmas Tree Plantations 100 feet
Residential Structures (used

as year around homes) 100 feet

Barns & Other Outbuildings

Where People or Livestock

Might Ordinarily Be Expected 150 feet
Public Recreation Areas 150 feet
County, State, and Federal,

Graveled or Paved Road

Crossovers and lines

Parallelling such Roads 50 feet -

%5.2. Application Spray System.

The minimum spray distance listed in sub-divisions
5.1.a. and 5.1.b. of this rule applies to applications utilizing a
drift control system such as a microfoil spray boom or its
equivalernt. Persons using non-drift contrel technology in the
aerial application of herbicides shall notify the commissioner of
the West Virginia Department of Agriculture in writing and shall
specify minimum spray distances at least double those listed in
sub-divisions 5.l.a. and 5.1.b. of this rule.

5.3. Measured Tolerance - The commissioner will use 2
tolerance of ten (10) percent in the minimum spray distances to
assess acceptability with this section.

§61-12D-6. Company Monitoring of Herbicide Applications to their
Rights-ocf-Way

6.1. Utility personnel shall inspect their rights-of-way
which have been sprayed with herbicides to insure that applicable
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standards have been adhered to and shall keep a log of such
inspections on file for at least two (2) years. The log shall
contain the following information.

6.1.a. the inspector's name;
6.1.b, the date of the inspection;

6.1.c. a description or identification of the area
inspected; and

6.1.d. a8 record of compliance or deviation from this
I'LIle . o T - -

§61-12D-7. Exceptions

7.1 WwWhen a person owns a right-of-way wholly on his private
or corporate property, he may ask the commissioner for an exception
from the prior notification reguirements of section 3 of this rule.
The commissioner may grant a exception from these reguirements in
situations where prior notification does not serve to protect the
public interest., The commissioner shall consider each regquest for
a exception on a case by case baslis,

7.2 Persons requesting a deviation from Section 3 of this
rule shall-provide-the Commissioner with the following information.

7.2.a. the location of the rights-of-way to be spraved;

7.2.b the distance from the rights-~of-way to residences,
public highways, agricultural lands or navigatible rivers; and

7.2.¢C, the herbicides to be sprayed, including
applicatlon rates.
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(By— Delegate Grubl S )
(intreduced__January 27, 1962 , referred to the
Cmnmﬂmeom__jhﬁ_ﬂuﬁiJiarV )

A BILL to amend and reenact section one, article nine, chapter
" sixty-four of the code of West Virginia, one thousand nine

" hundred thirty-one, as :mended, relating to authorizing the
commissioner of agriculture Lo promulgate legislative rules

_relating to the aerial applicaticn ¢f herbicides to rights of

way.

Be it enacted by the Legislature of West Virginia:

That secticn one, article nine, chapter sixty-four of the
code of West Virginia, oné thousand nine hundred thirty-cne, as
amendesd, be amended and reenacted, to read as follcws:

ARTICLE 9. _AUTHORIZATICON FOR MISCELLANEQUS AGENCIES AND BOARDS

TO PROMULGATE LEGISLATIVE RULES.

§64-9~1, Commissioner of Agriculture.
{a) The legislative rules filed in the state register on the

sixth day of April, oneé thousand nine hundred eighty-three,

U

Iy

{
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relating to the commissioner of agriculture ({schedule of charges
for inspecticon services: fruit), are authorized.

{k) The legislative rules filed in the state register on the
third day c¢f August, one thousand nine hundred eighty~three,
relating te the commissioner of agriculture (licensing of
auctioneers), are authorized..

{c) The legislative rules filed in the state register on the
eighth day o©f February, one thousand nine hundred eighty-four,
relating to the comnmissicner of agriculture {conduct of beetf
industry self-improvement assegsment progranm referendum), are
acthorized.

{d) The legislative rules filed in the state register on Lhe
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (feeding untreated
garbage to swine), are autheorized.

(e} The legislative rules filed in the state register on the
fourth day o¢f June, cone thcousand nine hundred eighty-four,
relating to the commissicner of agriculture (reglstration,
taxation and contrel of deogs), are authorized.

(f] The legislative rules filed in the state register on the
first day of November, one thousand nine hundred eighty-four,
relating te the commissioner of agriculture (public markets), are
authorized,

(g) The legislative rules filed in the state register on the

tenth day of September, one :housand nine hundred eighty-four,
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relating to the commissiocner of agriculture (noxious weed rules),
are authorized.

{h)} The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissioner c¢f agriculture (animal disease
control), are authorized. }

(1) The legislative rules £iled in the state register on the
fifth day of January, one thousand nine hundred eighty-four,
relating to the commissicner of agriculture (use of certain
ricloram products), are autherized.

{J) The legislative rules filed in the state register on the
eighth day of March, one thousand nine hundred eighty-five,
relating to the commissicner of agriculture (increasing certain
fees by rules and regulaticns), are authcrized.

- (k) The legislative rules filed in the state register on the
thirteenth day of January, one thousand nine hundred elghty-six,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register con the thirty-first day of January,
one thousand nine hundred eighty-six, relating to the
commissioner of agriculture (licensing of livestock dealers), are
authorized. .. . S el

(1} The legislative rules filed in the state register on the
eighteenth day of June, one thousand nine hundred eighty-six,

modified by the comnmissioner of agriculture to meet the
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objections of the legislative rule-making review committee angd
refi.ed in the state register on the fifth day of January, one
thousand nine hundred eighty-seven, relating to the commissioner
of agriculture {West Virginia pesticide use and application act),
are uthcrized.

(m) The legislative rules filed in the state register on the
eighteenth day cf August, one thousand nine hundred eighty-six,
modifled by the directer of the division of forestry of the
department of agriculture tc meet the objections of the
legislative rule-making réview committee and refiled in the state
register on the fifth day of January, cne thousand nine hundred
eighty-seven, relating to the director of the division of
forestry cof the department of agriculture (ginseng), are
authorized.

(n) The legislative rules filed in the state register cn the
tenth day of April, one thousand nine hundred eighty-seven,
relating te the commissioner ¢f agriculture {schedule of charges
for inspecticn services: fruit), are authorized.

(0) The legislative rules filed in the state register on the
thirteenth day of August, one thousand nine hundred eighty-seven,
modified by the commissicner of agriculture %to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the eighth day of September, one

thousand nine hundred eighty-seven, relating tc the commissioner

of agriculture (animal disease control), are authorized.
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- {(p) The legislative rules filed in the state register on the
fifteenth day o¢f September, one thocusand nine hundred
eighty-eight, relating to the commissioner cof agriculture (sale
and distribution of commercial fertilizer), are authorized.

{g) The legislative rules filed in the state register on the
fifteenth day of September, ocne thousand nine hundred
eighty-eight, modified by the commissioner of agriculture to meet
the objections of the legislative rule-making review conmittee
and refiled in the state register on the twenty-sixth day of
Cctoker, one thousand nine hundred eighty-sight, relating to the

commissioner ¢of agriculture (animal d&disease contrscl), are

authorized.
.——(x) The legislative rules £iled in the state register on the
fifteenth day of May, one theousand nine hundred eilghty-nine,

modified. by the commissioner of agriculture. to meet the
objections of the legislative rule-making review committes and
refiled in the state register on the twenty-first day of August,
one thousand nine hundred eighty-nine, relating to the
commissioner of agriculture (preoductien of milk and cream for
manufacturing purposes), dre authcrized.

(s) The legislative rules filed in the state register on the

saventh day of August, one thousand nine hundred eighty-nine,

modified by the commissioner of agriculture to meet the

objections of the legislative rule-making review committes and

refiled in the state register con the twenty-third day of Octoker,
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cne thousand nine hundred eighty-nine, relating tc the
commissicner of agriculture (animal dJdisease control), are
authorized.

(£} The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the commissioner of agriculture to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the f£ifth day of Octcber, one thousand nine hundred
ninety, relating to the commissioner of agriculture (meat
inspection), are authcrized.

(u) The legislative rules filed in the state register cn the
tenth day of August, cne thoisand nine hundred ninety, meodified
by the commissioner of agriculture to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the third day of October, one thousand nine hundred
ninety, relating tec the commissioner of agriculture (agricultural
liming materials), are authorized.

(v) The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the commissioner of agriculture to meet the cobiections of the
legislative rule-making review committee and refiled in the state
register on the third day of October, one thousand nine hundred

ninety, relating to the commissioner of agriculture ({public

markets), are autheorized.
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{w) The legislative rules filed in the state register on the
nineteenth day of Septémber, cne thousand nine hundred ninety,
modified by the commissioner of agriculture to neet the
objectiens c©f the legislative ruls-making review committee and
refiled in the state register on the ninth day of November, one
theusand nine hundred ninety, relating to the commissioner of
agriculture. {animal disease contrecl)}, are authorized.

(x) The legislative rules filed in the state register on the

eighth dav of 2dugust one thousand nine hundred ninety-cne,

medified by the commissioner of agriculture to meet the

obiections of the legisliative rule-mzking review committee and

refiled in the gtate register on the twentv-fourth day of

September, one thousand nine hundred ninety-one, relzting to the

commissicner of agriculture {aerial application of herbicides to

rights of wav) are autherized.

NOTE: The purpose of this bill is to authorize the
Commissioner of Agriculture to promulgate legislative rules
relating to the aerial application of. herbicides tc Trights of
way.

Strike—thréughs“iﬁai;até iaﬁguaéé-tﬂéi would be stricken frem
the present 1law, and underscoring indicates new language that
would be added. e e DL
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